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DANGEROUS SEXUAL OFFENDERS LEGISLATION AMENDMENT BILL 2015 

Committee 

Resumed from 24 March. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin 
(Attorney General) in charge of the bill. 

Clause17: Section 17 amended — 

Progress was reported on the following amendment moved by Hon Adele Farina — 

Page 15, after line 19 — To insert — 

(4) A court may only make an order under subsection (1)(b) if the court is satisfied that the 
offender will comply with the conditions stated in the order. 

(5) The offender has the onus of satisfying the court as described in subsection (4) and the court 
has to be satisfied — 

(a) by acceptable and cogent evidence; and 

(b) to a high degree of probability. 

(6) In deciding whether to make an order under subsection (1)(b), the court must disregard the fact 
that the person will be subject to electronic monitoring if an order under subsection (1)(b) is 
made. 

Hon ADELE FARINA: When we were last considering this matter, I ran through the case of McGarry, who had 
been declared a dangerous sexual offender. He was released on a supervision order with strict conditions and 
within a very short time of his release he had broken the conditions and was returned to detention. He was on his 
fourth annual review before the courts. At the fourth review, McGarry had been on anti-libidinal medication for 
about five to six months. His testosterone levels had reduced to 3.8 nanomoles per litre and he had continued 
psychological counselling but still had a residual interest in 12 to 16-year-old girls. The psychologist gave 
evidence at that hearing and concluded that Mr McGarry would benefit from opportunities to test his skills in the 
community with continuing individual sessions with his existing counsellor. I think that choice of words is very 
concerning, at least to me, but that was the psychologist’s decision. The psychiatrist’s report concluded that he 
was still a high risk but the continued use of anti-libidinal medication was essential in effective management of 
the risk, as was GPS monitoring, and that he was to have no unsupervised contact with children. The second 
psychiatrist confirmed that, with continued use of anti-libidinal medication and appropriate conditions, McGarry 
was capable of being adequately managed in the community. 

At that hearing, McGarry elected not to give evidence on his application. Her Honour was not in a position to put 
any questions to McGarry to make some independent assessment of the advice she had been provided. Given 
that he had broken conditions within a very short time of being released on a supervision order in the past, 
I think there was good cause for Her Honour to have an opportunity to put some questions to McGarry to be 
certain in her own mind that he understood the importance of the conditions, understood the conditions and was 
willing and capable of complying with those conditions, but she was denied that opportunity. Labor’s proposed 
amendments that I have moved would help address that because it would put an onus on the offender to satisfy 
the court that he was not likely to reoffend if released on a strict supervision order. I do not think that is an 
unreasonable condition in the circumstances of dangerous sexual offenders, particularly when one has previously 
breached conditions when on a supervision order. 

Although the Attorney General has argued that the amendment is unnecessary, I disagree with that. I think there 
is very important value in this amendment. He also argued that it would unduly complicate the legislative 
scheme by introducing foreign elements to it that may create unforeseen problems with the court having to try to 
work out how this has made a difference to the way it has approached the task until now. I do not know what 
foreign element he thinks it would introduce when it would simply enable the judge to put some questions to the 
offender to be confident in the assessment that the offender is not likely to reoffend and not likely to breach any 
of the supervision order conditions. I do not think there are any unforeseen or foreign elements by what is 
intended with this amendment. I am confident that people who have risen to the position of judge of a court are 
more than capable of dealing with what is proposed by this amendment. I do not think the Attorney General has 
provided any reasonable argument to oppose the amendment and I strongly urge members to support it. 

Hon MICHAEL MISCHIN: What the honourable member has outlined simply confirms my position and the 
government’s position that this amendment is unnecessary. What she did not get to in reading out the judgement 
was the judge’s conclusions. The judge would have had to conclude before releasing McGarry into the 
community under supervision that he was a serious danger to the community and be satisfied that there was an 
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unacceptable risk that, if he were not subject to either continuing detention or a supervision order, he would 
commit a serious sexual offence that would bring him into the scope of being dealt with under the act. Then the 
court would turn to section 17(1) in order to decide what orders to make. Once the court was satisfied that the 
person was a serious danger to the community, the court would have to decide whether the person ought to be 
retained in custody or be released under a supervision order with conditions and then set those conditions. In 
order to do that, the court has to bear in mind in making the order that the paramount consideration is the need to 
ensure the adequate protection of the community. Unless the court is satisfied that the adequate protection of the 
community is afforded by a supervision order and release on conditions, the court must detain the person in 
custody. It is not a question of the judge having to be confident that he will not breach the conditions. It is not 
a case of having to consider alone whether there have been previous breaches. All of that is taken into 
consideration by the court in any case. It is not a question of who has the onus. It is not a question of the court 
not having the opportunity to question the offender, because if the court thinks that it needs to know something 
to satisfy itself and is not able to obtain that information, the court will default to keeping the person in custody. 

In this particular case, notwithstanding that he did not give evidence, on all the evidence available to the court, 
the court was nonetheless satisfied that adequate protection of the community could be afforded by a release on 
conditions, and that was the order that was made. What is being proposed adds nothing to that. The amendment 
is not supported simply because it adds a foreign and unusual element into a scheme which is already in place 
and has been working effectively and which the court understands and works towards. It is a gimmick, with 
respect, that has no substance and may complicate the existing scheme, and the government cannot support it. 

Hon ADELE FARINA: For the information of members so that they are aware of how this matter concluded, 
Her Honour was not placed in a position of having to make a decision at the end of the day because the two 
conditions that would have been put on a supervision order if he had been released on supervision would have 
been GPS monitoring and accommodation away from a school. The accommodation that was found was close to 
a school and the GPS monitoring did not work because the 3G network did not operate in that particular area. On 
the basis that there was no suitable accommodation and the conditions that would need to be placed on 
a supervision order could not be met for the release of McGarry, Her Honour did not have to make a decision 
because the court was persuaded by the evidence of the police that he should not be released on a supervision 
order in those circumstances. That is the situation. 

Hon Michael Mischin: Which McGarry decision are you talking about, because there have been several 
decisions? 

Hon ADELE FARINA: It is the most recent one on 11 March 2016. I have it here if the Attorney General 
would like me to table it. 

Hon Michael Mischin: I would not mind a glance at it so that I can see what is being talked about. 

Hon ADELE FARINA: I seek leave to table the document. 

Leave granted. [See paper 4015.] 

Hon ADELE FARINA: While that is happening, perhaps I can ask the Attorney General a different question. 
When we last considered this matter, I asked him for two pieces of information—records of breaches of 
conditions of supervision orders and action taken on breaches of conditions of supervision orders. He indicated 
that he would endeavour to get that information for me. I have not heard anything back from the 
Attorney General and I am wondering how he is going with progressing that matter. 

Hon MICHAEL MISCHIN: I confess that it slipped my mind. I am informed that the information has not been 
obtained yet, but I will chase it up. 

Hon ADELE FARINA: That is a bit disappointing. While the Attorney General waits for that decision to be 
made available to him, the situation is that McGarry had previously been released on a supervision order with 
very strict conditions. The police sat him down and went through all the conditions. He indicated that he 
understood the conditions and then, within a short time of being released, he breached a number of those 
conditions with intent; he did not do that accidentally. He then claimed that the reason he breached those 
conditions was that they were ambiguous and he did not understand them, although at the time the police ran 
through the conditions with him, he indicated that he understood the conditions. I do not think it is unreasonable 
when a court is again being asked to consider the release of this offender on a supervision order with strict 
conditions for the court to have an opportunity to question the offender. Placing the onus on the offender will 
facilitate that occurring. Under the current system, the offender can simply indicate that he has no interest in 
giving evidence. Her Honour actually included in her decision the point that McGarry elected not to give 
evidence. It was not recorded in earlier decisions, so I read into it that it was obviously a decision for 
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Her Honour. I should not say the word “obviously”, but the fact that it had not been written into earlier decisions 
suggests that it was obviously important enough for Her Honour to consider necessary to put it into this decision. 

I do not think it is unreasonable when a court is making a decision about whether to release a dangerous sexual 
offender into the community on a supervision order that it have the opportunity to question that offender to 
ascertain whether the offender understands the conditions that will be imposed and is prepared to comply with 
those conditions. The only way the court will ever know that for certain is to put those questions directly to the 
offender. 

Hon MICHAEL MISCHIN: I will make a number of points. Firstly, the fact that an onus is imposed on one 
party does not necessarily mean that the party has to give evidence. 

Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: Hon Adele Farina has not practised in this area. I can say that when the onus of 
persuasion lies on one party, it does not have to depend necessarily on that party having to give evidence, 
particularly in a situation such as this, when the court has to be satisfied of a certain thing before it makes the 
orders that are the subject of discussion today. The court has to be satisfied, in a primary application, that the 
safety of the community can be met. That is a paramount consideration before the court can release someone on 
a supervision order. If the court has not been satisfied, whether because the offender has given evidence, because 
the prosecution has given evidence or simply because it was not persuaded, on all the material before it, that the 
safety of the community can be met, then the court will keep the person in custody—end of story. I am not sure 
what sort of evidence the offender is likely to be able to give that would suddenly be the magic bullet that the 
opposition is seeking. If the offender comes up and says, “Look, I swear on oath that I won’t breach any of these 
conditions”, is that going to be more persuasive than his past history or the medical and psychiatric evidence that 
is before the court? I have looked at the decision in Director of Public Prosecutions (WA) v McGarry [No 8] 
[2016] WASC 82 (11 March 2016). Helpfully, Hon Adele Farina has been reading from four out of nine pages. 
I do not know what the rest of the decision was, but we never got down to the punchline on this. 

Hon Adele Farina: I have nine pages here; if you’ve only got four, I can’t do anything about that. 

Hon MICHAEL MISCHIN: I have been given only four. Can I look at the other five pages, please? Perhaps if 
I could just have a look at Hon Adele Farina’s copy, it would save a lot of time and it could be copied. I thank 
the member. I will read the relevant bits, which show that the judge did exactly what was required under the 
legislation and exactly the sort of exercise that Hon Adele Farina, on behalf of the opposition, is proposing that 
the judge do. The judgement states at paragraph 39 — 

Mr McGarry remains a serious danger, however the essential issue is whether he can be adequately 
managed in the community on a supervision order. The consensus of opinion of the psychiatrists and 
psychologists is that he can, subject to conditions that require continued taking of antilibidinal — 

Hon Adele Farina: No-one is questioning that. 

Hon MICHAEL MISCHIN: Can I finish? I repeat — 

The consensus of opinion of the psychiatrists and psychologists is that he can, subject to conditions that 
require continued taking of antilibidinal medication, continued counselling and conditions that would 
exclude opportunities to come into contact with children. 

The judge took the safety of the community into account. The judgement continues, with the judge saying that 
Mr McGarry had been taking the drug Androcur for some months. She made some conclusions about that; that it 
had been effective in lowering his testosterone levels and reducing his libido and that he was willing to continue 
taking it. The judge then made a number of observations. She commented about the availability of suitable 
accommodation. 

Several members interjected. 

The DEPUTY CHAIR (Hon Liz Behjat): Order! 

Hon MICHAEL MISCHIN: Hon Ken Travers might actually learn something about the legislation. 

Hon Ken Travers: Mate, I’m reading High Court transcripts at the moment and learning lots! 

Hon MICHAEL MISCHIN: The judge considered the issue of anti-libidinal medication. The judgement 
states — 

Each of the proposed accommodation options has problems that, in my view, make them unsuitable. 
The proximity of children or former victims would make management considerably more difficult and 
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increase the risk of offending. This is so even taking into account the antilibidinal medication, which 
(as I have noted on a previous occasion …) is not a panacea, but rather one facet of a possible 
management plan. 

Any supervision order must include some mandatory conditions, as well as such other conditions as the 
court thinks appropriate … One of the mandatory conditions is to be under the supervision of 
a Community Corrections Officer, which includes complying with directions, including a direction to 
comply with electronic monitoring or a curfew. 

The judge cites provisions of the act. It continues — 

The last accommodation option is unviable in this respect. 

So the judge considered the question of accommodation in assessing the risk. It continues — 

Electronic tracking by GPS could not be done in real time and would therefore provide no realistic 
control measure. I note in this regard that GPS monitoring was one of the conditions mentioned by 
Dr Wynn Owen as being necessary. A curfew is not a realistic alternative because it would have to be 
monitored by police and there is no nearby 24 hour police station. In any event a curfew could not 
exceed 12 hours in any one day … 

There were submissions that he be released on a supervision order with GPS monitoring and a strict curfew. The 
judge balanced that argument and made some comments about accommodation and the like, and concluded — 

In the circumstances I conclude that Mr McGarry is presently suitable for release on a supervision order 
but only if that can be to a place where the conditions of release can be effective. No such place has 
been found and I have no reason to believe that a suitable place is presently available. Accordingly, 
I am not satisfied that Mr McGarry can presently be released on conditions that would be effective in 
managing the risk that he would commit a further serious sexual offence if released, or in reducing that 
risk to an acceptable level. 

In conclusion, she declined to rescind the continuing detention order. 

Hon Adele Farina: That is exactly what I said; you didn’t have to repeat it all. 

Hon MICHAEL MISCHIN: Hon Adele Farina talks but she does not listen. The point I am making from all of 
this is that the courts are doing exactly what the opposition claims this amendment will allow the judge to do. 
The judge is doing this exercise under the law as it presently stands. Somehow, by having an onus of proof on 
the offender, it is going to change the way that judges approach the subject. It will not. The judge has to be 
satisfied of these things now and is doing that exercise now. 

Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: If you just buttoned your lip and listened, you would understand what the 
government is saying. 

Several members interjected. 

The DEPUTY CHAIR: Order! 

Hon MICHAEL MISCHIN: Now we have heard from another station! On the question of reviews, we can look 
at section 23 of the Dangerous Sexual Offenders Act. Subsection (1) states that if the court is satisfied, on the 
balance of probabilities, that the person who is subject to the supervision order is likely to contravene, is 
contravening, or has contravened a condition of the supervision order, the court may make various other orders. 
Again, there is a standard of proof and satisfaction in that. Once again, under subsection (2) — 

In deciding whether to make an order … the paramount consideration is to be the need to ensure 
adequate protection of the community. 

What this amendment proposes would add nothing other than some extra words and complicate a scheme that is 
working effectively at the moment and achieving entirely the end that this legislation was meant to achieve, was 
designed to achieve and has been achieving in the interim. I challenge Hon Adele Farina to explain how this 
decision would have been any different with what she is proposing to introduce. It could not have been, nor 
would any of the other decisions that have been made by a court been any different. What is being proposed is 
a gimmick, and nothing more than that. 

Hon ADELE FARINA: I avoided reading such large slabs of the decision because I wanted to save time so that 
we could get through this bill faster, but I thank the Attorney General for doing what I elected not to do. In this 
instance, the Attorney General is right: the decision would not have been any different. The reason McGarry was 
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not released on a supervision order was that there was no appropriate accommodation for him, GPS monitoring 
could not be put into effect at the accommodation that was being proposed, and there was no 24-hour police 
station.  

Hon Michael Mischin: No; it was because the judge wasn’t satisfied. 

Hon ADELE FARINA: The Attorney General is right in saying it would not have made any difference in this 
case. 

Hon Sue Ellery: He doesn’t like it when you tell him he’s right! 

Hon ADELE FARINA: I do not know why, but anyway! 

But I am also confident that in other cases it could very well make a difference. 

Hon Michael Mischin: Give me one example. 

Hon ADELE FARINA: Had all those conditions been met to the satisfaction of Her Honour, I think pretty 
serious questions would be left in one’s mind as to whether somebody who had previously breached strict 
supervision order conditions would not do so again, having done so in a very short period of time. Reading the 
earlier decisions and the decision on the breach of the conditions, the judge formed the view that the offender 
knew what he was doing and that what he did was intentional. In deciding whether to release someone under 
a strict supervision order in those circumstances, additional to complying with all the requirements of the act—
I have never said that should not be done—and the court being satisfied of that, there should be an onus and 
a requirement on the offender to answer questions if the court considers it necessary. There may be situations 
when it makes a difference; there may be situations when it does not. Just because in some situations it would 
not make a difference does not mean those provisions should not be in the bill. This government argued very, 
very strongly on the reversal of the onus of proof when dealing with the Criminal Code Amendment 
(Prevention of Lawful Activity) Bill 2015, yet in this case it is not relevant, will not make any difference and is 
completely unnecessary. I think the government is very selective when it wants to be. I believe this amendment 
will make a difference by adding to the level of scrutiny before releasing somebody identified and determined to 
be a serious sexual offender into the community. It is a reasonable provision, and I do not think it will tax the 
minds of the judges or courts in its application. That is a ridiculous statement. 

Hon MICHAEL MISCHIN: We need to wrap this up. The member has suggested I have unnecessarily taken 
up time by reading bits of the judgement she did not think were necessary, she having spent something like 
20 minutes on the last occasion — 

Several members interjected. 

The DEPUTY CHAIR: Order! The Attorney General has the call at the moment. 

Hon MICHAEL MISCHIN: Hon Adele Farina spent some 20 minutes reading out slabs on the last occasion 
we were here, but not the actual bits that counted. The member now tells us that had these amendments been in 
place, maybe it would not have made a difference in this case, but she is sure it would have in some cases. But 
the member has not bothered to identify a single case in the something like 40-odd that have been dealt with over 
the past 10 years that show that it would have made any difference to the manner in which the court dealt with 
these issues. It is all very well to say it “might” somewhere, but Hon Adele Farina has not shown any concrete 
material to demonstrate how it possibly could. I am interested, because it is the responsibility of the government, 
in protecting the effective scheme the opposition is trying to potentially undermine through introducing gimmick 
amendments. It does not require this amendment: it adds nothing to the scheme of the act, it potentially 
complicates the issue because it throws in an onus of proof that is unnecessary in the position the opposition 
chooses to insert it, and will add nothing to the effectiveness of the scheme and will potentially undermine its 
operation by introducing concepts foreign to the scheme that the courts have not previously had to grapple with. 
The scheme works effectively and efficiently as it is, and unless the opposition can show one case in which 
having the provisions in place it seeks to insert would have made a difference, I am not persuaded it is necessary. 
The government will not support the amendment. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 
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Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
 

Noes (20) 

Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Jacqui Boydell Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
 

            
Pairs 

 Hon Alanna Clohesy Hon Martin Aldridge 
 Hon Amber-Jade Sanderson Hon Ken Baston 

Amendment thus negatived. 

Clause put and passed. 

Clause 18 put and passed. 

New clause 18A: Section 21A amended — 

Hon ADELE FARINA: I move — 

To delete section 21 and substitute — 

21. Warrant because of contravention 

(1) A member of the police force or community corrections officer who reasonably suspects 
that a person who is subject to a supervision order is likely to contravene, is contravening, 
or has contravened, a condition of the order may apply to a magistrate for the issue of 
a warrant under subsection (3). 

(2) A person who makes an application under subsection (1) must advise the DPP as soon as 
practicable that the application has been made. 

(3) If the magistrate is satisfied that there are reasonable grounds for the suspicion described 
in subsection (1), the magistrate has to issue, in the form approved under section 46, 
a warrant directed to all members of the police force for the person who is subject to the 
supervision order to be arrested and brought before the Supreme Court for it to consider 
the suspected or anticipated contravention. 

(4) The warrant may state the suspected or anticipated contravention in general terms. 

(5) A magistrate cannot issue a warrant under subsection (3) for the arrest of a person unless 
the application for the warrant is supported by evidence on oath. 

(6) A person arrested pursuant to a warrant issued under subsection (3) for a suspected 
contravention shall not be released on bail, and shall be remanded in custody until the 
suspected contravention has been the subject of a determination by the Supreme Court. 

Very briefly, this amendment seeks to ensure that if a dangerous sexual offender who has been released on 
a supervision order breaches a condition of that supervision order, they are brought back into detention pending 
the hearing of that matter. Currently, even though the person has breached a condition of a supervision order 
they can receive a summons to appear before the courts for the hearing and remain at large in the intervening 
period of time, having been released on bail.  

What this amendment seeks to do is that if the magistrate has sworn evidence of a breach of conviction, the 
power to release on bail should be withdrawn. This ensures that if a person who is a dangerous sexual offender 
breaches a condition of that supervision order, they are returned to detention pending the hearing of that breach. 

Hon MICHAEL MISCHIN: The government proposes not to support new clause 18A as foreshadowed. The 
proposed amendment would replace section 21 of the Dangerous Sexual Offenders Act 2006 with a provision 
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that has two points of departure from the current section 21. Firstly, in respect of the current capacity to apply to 
a magistrate for a warrant or a summons if there are reasonable grounds for suspicion that contravention of 
a supervision order has occurred, is occurring, or is likely to occur, and, secondly, the amendment proposed that 
bail should not — 

Hon Adele Farina: You are reading the wrong one. 

Hon MICHAEL MISCHIN: Which one are you talking about? 

Hon Adele Farina: We are dealing with new clause 18A. 

Hon MICHAEL MISCHIN: Yes, which is to delete section 21 and to replace it with a new section 21. 

Hon Adele Farina: But it does not read, “Is contravening or has contravened condition.” That is section 23. 

The DEPUTY CHAIR (Hon Liz Behjat): Did Hon Adele Farina say it does not read, “Is contravening or has 
contravened?” 

Hon Adele Farina: Yes, I know, but that is what the Attorney General read out. 

The DEPUTY CHAIR: That is what it has on supplementary notice paper 3. Proposed section 21(1) states — 

A member of the police force or community corrections officer who reasonably suspects that a person 
who is subject to a supervision order is likely to contravene, is contravening, or has contravened, 
a condition of the order may apply to a magistrate for the issue of a warrant under subsection (3). 

Hon Adele Farina: Sorry, I was looking at the other one that had exactly the same wording. 

Hon MICHAEL MISCHIN: Secondly, the amendment proposes that bail shall not be available, pending 
contravention of supervision order proceedings. It would help if I prefaced my detailed analysis of these 
proposals with some comment on the nature of the legislative regime of the Dangerous Sexual Offenders Act—
a regime which I would suggest has been proved to be highly effective to date in achieving its objects of 
ensuring adequate protection of the community from further serious sexual offending by known sexual 
offenders. The nature of the scheme that the breach and contravention arrangements in the DSO act, as will be 
enhanced by the government’s bill, are carefully struck to achieve its objects. If there is a reasonable suspicion 
that the person subject to a supervision order is posing an increased risk, the act allows for contravention 
proceedings to be brought under division 4 of part 2 of the DSO act. Section 24A of the DSO act was inserted in 
2011 to provide an important mechanism for the swift return of offenders to custody pending contravention 
proceedings. This return to custody can be avoided only if exceptional circumstances are demonstrated. 
However, if minor or more technical breaches of a supervision order appear to have occurred, the DSO act 
allows for breach proceedings to be brought under section 40A of the act. These breach proceedings are a means 
to make it clear to offenders that they must strictly comply with their supervision orders and that they must learn 
to live within the boundaries set by the orders. These breach and contravention arrangements therefore work in 
a complementary way to assist in achieving the objects of the act. 

As to the first issue in the amendments proposed by Hon Adele Farina, removing the capacity to summons an 
offender under section 21 of the DSO act, I point out that, firstly, if the capacity to summons offenders is taken 
away, a warrant will of course remain as the only option of bringing them back to the court. I expect that 
a magistrate would be more cautious and hence more reluctant to issue a warrant than a summons if the objective 
circumstances do not warrant it, and hence will scrutinise the evidence more carefully when assessing whether 
there are reasonable grounds to suspect a contravention that might be the case with simply the issue of 
a summons. As a consequence, some cases might be dismissed outright by a magistrate if the only option is for 
the DSO to be arrested, whereas the magistrate might have issued a summons had that been an alternative. 

Secondly, it is questionable whether this proposal is compatible with the burden of proof in 
section 23 proceedings, which, although not as high as in criminal proceedings, still rests with the prosecution 
and not the offender. Not all DSOs who are subject to section 23 proceedings end up with a finding against them. 
It may be that the evidence is insufficiently cogent to establish a breach, in which case they will have been in 
custody for something that they have not done and when they did not in fact contravene their supervision 
order—in effect, a remand in custody without any options and simply based on the reasonable suspicion. 

Also, although most contravention proceedings are commenced with a view to an order under section 23(1)(b) 
for continuing detention, it is conceivable to commence contravention proceedings with a view to having the 
supervision order amended under section 23(1)(a). An arrest might not be warranted in those circumstances, but 
the proposed amendment would leave that as the only option. Lastly, it needs to be kept in mind that an offender 
who is summonsed as opposed to arrested is still subject to his supervision order, which means that he is under 
much more scrutiny than is the case with most people on bail. 
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Turning to the second category of the amendment proposed in the new clause that bail should not be available 
pending contravention of supervision order proceedings, as I have mentioned and described, the breach and 
contravention arrangements of the act are carefully struck to allow for ongoing management of offenders, subject 
to orders under the act. The blunt instrument approach proposed of requiring detention in custody after arrest on 
warrant every time that there is a reasonable suspicion of contravention occurring or being likely to occur will 
not advance the objects of the act. Putting aside that the amendment would require detention for a contravention 
that has not been proven, it throws the offender management regime of the DSO act out of balance. The 
proposed new clause 21 is in any event incompatible with section 24A of the act. Therefore, consequential 
amendments would be required to that section should this amendment be passed.  
Hon ADELE FARINA: We are dealing with dangerous sexual offenders—that is, people who have been 
determined by two psychiatrists, a psychologist and other experts to be a danger to the community dangerous 
sexual offenders. A court is being asked to consider whether that person can be released on a supervision order 
on strict conditions. The court will make that decision, but then the offender will breach one of those conditions 
or a number of those conditions. The overriding objective of the legislation before us is the protection of the 
community and to have regard for the position it puts the victims of such a dangerous sexual offender when they 
are out in the community. WA Labor believes that if a dangerous sexual offender breaches a condition of 
a supervision order, they should go back into detention, pending the consideration of that issue—the 
determination of that matter by the courts—because that is in the best interests of protecting the community. I am 
referring to someone who has indicated that they have understood the conditions and was willing and prepared to 
comply with those conditions and then has gone along and either breached the conditions or is intending to and 
the police have a reasonable suspicion that the person is likely to contravene or is contravening or has 
contravened a condition order. Currently that person can just be summonsed to appear before for a hearing that 
will consider the contravention and in the meantime they are still out large in the community. If this legislation 
and the government were serious that the key element of this legislation is the protection of the community and 
the public, we believe it is very reasonable to put that person back into detention until that matter is determined 
by the court and to not leave that person at large in the community to breach further conditions of that 
supervision order or, in fact, to commit a crime if a dangerous sexual offender breaches a condition of their 
supervision order or a police officer is prepared to swear that on reasonable evidence before him that the 
offender is likely to contravene a condition of the supervision order. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 

Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
 

Noes (20) 

Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Jacqui Boydell Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
 

            
Pairs 

 Hon Alanna Clohesy Hon Martin Aldridge 
 Hon Amber-Jade Sanderson Hon Ken Baston 
New Clause thus negatived. 
Clause 19 put and passed. 
Clause 20: Section 23 amended — 
Hon ADELE FARINA: In the bill the government is making a number of amendments to section 25 of the 
Dangerous Sexual Offenders Act 2006. My proposed amendment will separate some of the requirements in the 
government’s proposed section 23 amendments. I move — 

Page 17, line 21 to page 18, line 16 — To delete the lines and insert — 
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20. Section 23 amended 
Delete clause 23 and replace with: 

23. Court shall order detention 
(1) If the court is satisfied, on the balance of probabilities, that the person who is subject to the 

supervision order is contravening, or has contravened, a condition of the supervision order, the 
court shall make a continuing detention order in relation to the person. 

(2) Subject to (1), if the court is satisfied, on the balance of probabilities, that the person who is 
subject to the supervision order is likely to contravene a condition of the supervision order, the 
court may — 

(a) make an order amending the conditions of the supervision order, or extending the 
period for which the offender is to be subject to the conditions of the supervision 
order, or both; or 

(b) if the court is also satisfied that there is an unacceptable risk that, if an order under 
this paragraph were not made, the person would commit a serious sexual offence, 
make a continuing detention order in relation to the person; or 

(c) make no order. 

(3) In considering whether it is satisfied as required in subsection (2)(b), the court must disregard 
the possibility that the person might temporarily be prevented from committing a serious 
sexual offence by imprisonment, by remand in custody or by the imposition of bail conditions. 

(4) In deciding whether to make an order under subsection (2) the paramount consideration is to 
be the need to ensure adequate protection of the community. 

The amendment proposes that — 

If the court is satisfied, on the balance of probabilities, that the person who is subject to the supervision 
order is contravening, or has contravened, a condition of the supervision order, the court shall make 
a continuing detention order. 

There is only one option there for the court. The amendment then states at proposed subsection (2) — 

… if the court is satisfied, on the balance of probabilities, that the person who is subject to the 
supervision order is likely to contravene a condition of the supervision order, the court may — 

(a) make an order amending the conditions of the supervision order, or extending the period for 
which the offender is to be subject to the conditions of the supervision order, or both; or 

(b) if the court is also satisfied that there is an unacceptable risk that, if an order under this 
paragraph were not made, the person would commit a serious sexual offence, make 
a continuing detention order in relation to the person; 

The difference between the amendment that I propose and those put by the government is that all three options 
are available in the situation of “is contravening”, “has contravened” or “is likely to contravene” a condition. We 
have separated those out, so that if a person is contravening or has contravened, we believe they need to take 
a tougher position in those situations, in which case the court should make a continuing detention order because 
there is a breach of a condition. In the case of an offender likely to contravene a condition, WA Labor agrees 
with the three options proposed by the government amendment, but only in that limited situation in which 
a person is likely to contravene a condition. The amendment goes on to state — 

(3) In considering whether it is satisfied as required in subsection (2)(b), the court must disregard the 
possibility that the person might temporarily be prevented from committing a serious sexual 
offence by imprisonment, by remand in custody or by the imposition of bail conditions. 

(4) In deciding whether to make an order under subsection (2) the paramount consideration is to be the 
need to ensure adequate protection of the community. 

This is a much tougher position than is being proposed by the government in its amendment to section 23. We 
believe this is a very reasonable position to be taking when we are dealing with dangerous sexual offenders. 

Hon MICHAEL MISCHIN: The government does not support the amendment moved by Hon Adele Farina. 
The amendment proposes to remove the capacity of the court to continue an offender on a supervision order 
when an offender has contravened or is contravening a supervision order. I have already described the delicately 
and carefully struck balance between breach and contravention arrangements under the dangerous sexual 
offenders legislation that work in harmony with each other. The proposed amendment would not further the 
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achievement of the objects of the DSO act. For a start, there are situations in which contravention proceedings 
may be brought with the outcome sought being an amendment of the supervision order—for example, an 
extension of the term of the order. The amendment proposed by the honourable member is likely to result in 
people being held in custody notwithstanding that all that is being sought is an extension in certain 
circumstances, because the breach may be a relatively trivial one. There are also circumstances in which it may 
be as a consequence of the supervision order itself that the person is contravening it, in cases in which the 
supervision order, for reasons that subsequently emerge, may be impossible to comply with through no fault of 
the offender himself. Again, if the offender is falling into a breach that is an inevitable consequence of the way 
the order may be inadvertently or through lack of foresight framed, it would seem disproportionate then to return 
the person immediately to custody pending the changing of the order. There is no proportionality of response and 
consequence that is contemplated by the amendments that are being proposed. 
Progress reported and leave granted to sit again, pursuant to standing orders. 

Sitting suspended from 4.15 to 4.30 pm 
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